acts in Elam are surprinsingly similar to those presented
.n the instant case.  Elam owned and operated a commercial
lock, and 40 to 60 percent of its loading tonnage was
ittributable to coal.  Four or five coal brokers paid Elam
no load coal onto barges at the dock, and the brokers, who
vere not mine operators, arranged for delivery of the coal
oy truck to the dock, and then for delivery by barge to their
customers.  Elam's facilities for loading coal consisted of
a hopper, a crusher, and conveyor belts.  The coal was
delivered to and stockpiled on Elam's property, where it was
weighed by the broker's employees and placed in the hopper.
A conveyor carried the coal from the hopper to the crusher
where it was broken into essentially one size.  The crusher
could not be adjusted for variable sizing and has no grates
to sort the crushed coal.  The crushing was done because the
conveyor belts were covered and could always accommodate
large pieces of coal.  From the crusher another conveyor
carried the coal to the barges, but occasionally the crusher
was by-passed and coal was loaded directly into the. barges.
All coal whether crushed or not was loaded on the barges.
Elam did not prepare coal to market specifications or for
particular uses, nor did it separate waste from coal or add
any material to it.  Thus, all of Elam's activities with
respect to coal related solely to loading it for shipment.

In rejecting MSHA's assertion that Elam was a "mine," the
Commission stated as follows at 2 FMSHRC 1573, 1574:

*** we find it significant that the types
of activities comprising 'the work of pre-
paring the coal' have consistently been
categorized as 'work . . . usually done
by the operator,1  Thus, inherent in the
determination of whether an operation
properly is classified as 'mining1 is an
inquiry not only into whether the operation
performs one or more of the listed work
activities, but also into the nature of
the operation performing such activities.
In Elam's operations, simply because it in
some manner handles coal does not mean
that it automatically is a 'mine' subject
to the Act.

Rather, as used in section 3(h) and as
defined in section 3 (i), 'work of preparing
coal' connotes a process, usually performed^
by the mine operator engaged in the extraction
of the coal or by custom preparation facilities,

834 to the operator
